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effective review period. l28 We therefore adopted a procedure for handling confidentiality
requests in this context. l29 A protective order will be issued where the submitting party
includes with the tariff filing a showing by a preponderance of the evidence that the data
should be accorded confidential treatment consistent with the provisions of the FOIA or
makes a sufficient showing that the information should be subject to a protective order. To
do this, a submitting party must comply with Sections O.4S9(b) and (c) of our roles to
demOllltrate that its supporting data should be affOlded confidential t:rea1ment. If it does so,
a staDdard protective Older will be issued. No written determination by the Bureau will be
made becaJlBe of the short time ftames involved. If an investigation occurs, the Bureau can
make a further determination concerning the carrier's entitlement to confidentiality.

38. Subsequent to TarlJf Streamlining, the Common Canier Bureau decided to
apply the protective order adopted for streamlined tariffs in non-streamlined tariff filings
where the submitting party demonstrates that cost support data should be afforded
confidential treatment. 13O That decision was affirmed by the Commission. 131

39. Although we specifically noted that the confidentiality procedures adopted in
TariffStreDmlining were not binding on this plOCf'A'lding,l32 we conclude that with certain
modifications described below, the procedures adopted there should apply to both stteamlined
and non-streamlined tariff proceedings. By allowing release of confidential infonnation
under a protective order upon a showing by a preponderance of the evidence that confidential
treatment is warranted, interested parties are afforded the opportunity to participate
effectively in tariff proceedings, thus allaying the fears expressed by some commenters. 133

128 Notice, 11 FCC Red at 12428; see also Tariff Streamlining, at 2212-13 n.232 (explaiDing how time
frames under Section 0.459 of our niles and under the FOIA for handling confidentiality matters will exceed the
streamlined tariff filing time frames).

119 Tariff Streamlining. 12 FCC Red at 2212-14.

130 SoutJawestern &U Telephone Co., Trans. No. 2646. FCC TarijJNo. 73, 12 FCC Red 10271 (Com.
Car. Bur. 1997) (Southwestern Trans. No. 2646), appliCQIionjor review denied, 13 FCC Red 3602 (1997).

IJl Southwestern &11 Telephone Co., 13 FCC Red 3602 (1997).

IJ2 TarijJ Streamlining, 12 FCC Red at 2214-15. We note that there are petitions for reconsideration
pending in Tariff Streamlining concerning, inter alia, the confidentiality approach ..opted therein. Our decision
here is without prejudice to revising those procedures in the Tariff Streamlining Reconsideration decision.

IJJ See ALTS Reply CollllDellts at 9; AT&T Reply Comments at 4; Time Warner Comments at 3; MCI
Comments at 2-4.
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We. believe that the protective Older approach appropriately balances the competing interests
in such situations. We also disagree with those who suggest that the public interest concerns
that underlie the history of open tariff proceedings are DOW outweighed by the submitter's
need to protect competitively sensitive information. 1:W Finally, although the commenters are
split concerning the propriety of the pre-filing procedures,135 we have thus far had a
satisfactory experience with the procedures adopted in Tariff SrreDm1bIing, and see no reason
to chaDge them at this time. A number of parties sugested elimination entirely of our tariff
support requirement,l36 but this recommendation is beyond the scope of this proceeding.

40. Accordingly, the procedures adopted in Tariff Streamlining, with the following
modifications, will continue to govern confidentiality requests in tariff review proceedings.
First, if a carrier seeks confidential treatment for tariff support information, it must either
state that it will make its cost support information available to those signing a nondisclosure
agreement, or file a request that the cost support information be kept entirely confidential.
The request that information be .released only pursuant to a protective order or that it be kept
entiJely confidential must include the supporting information required by Section O.459(b) of
our mles.1S7 .We note that in the latter case, streamlitw1 filings are likely to be suspended if
the Commission is unable to determiDe the lawfulness of the tariff within the appropriate time
frame without public participation. This would allow us to role on the request for complete
confidentiality, which we believe would be granted only in the rarest of instances. In
addition, the protective order to be used in tariff review proceedings will be the one adopted
in this proceeding, in place of the one adopted in Tariff StretJmUning. We note that the MPO
we adopt here does not differ substantially from that previously adopted, and that we
specifically noted in Tariff Streamlining that this proceeding might modify the protective
order adopted there. 131

134 See CBT CollUDeDts at 3; see also Joint Parties CollUDeDts at IS (must preserve option of LECs to seek
cOmpete protection of cost data if circumstances warrant since violations of protective orders are hard to prove).

135 Compare SBC CollUDeDts at 3; GTE Reply CollUDeDts at 2; Joint Parties Comments at 13-14 (indicating
procedures satisfactory), with Tune Warner Comments at 5-8 (expressing concern that pre-filing procedures
could be used for delaying purposes). Even the Joint Parties appear to recognize that a pre-tariff filing
procedure could be beneficial. Joint Parties Comments at 14.

136 E.g., SBC Comments at 6-7; GTE Reply Comments at 4.

m See" 15-18, supra (describing the showing required under this section of our rules).

131 Tar!tT Stnamlining, 12 FCC Red at 2215.
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41. We have decided not to est3.blish different procedures for the tariff review and
the tariff investiption stqe because, although the decisions to allow tariffs to go into effect
are DOD-final, DOD-judicially reviewable orders, we believe public comment is important in
detmmiDing the lawfulness of rates at this stage, especially given the short time frames in
strmnUned ~jDgS. We believe the procedures adopted in Tariff Streamlining and
reaffirmed here best accommodate the desiIability of public comment within the short time
frames available. We have also decided not to require filing of confidential infonnation in
advance of a tariff filing because that would cause delays in the tariff filing process Congress
may not have intended.

42. ClarififNinn of Wign Q.4SSlbl(111. We do not agree with the Joint Parties
that Section O.4SS(b)(1l) of the rules does not require public disclosure of tariff support
material. 139 Such information is placed in the FCC Refetenee center. We have considered
requests that the information not be routinely disclosed as leqUests for waiver of Section
Q.4SS(b)(1l), and recently have imposed the protective order used in the Tariff Streamlining
proceeding where gmnting such a waiver was appropriate. 140

3. BullmaJdn' PreewI'P.

43. Section SS3(b) of the Administrative Procedure Act141 (APA) generally
requires notice and an opportunity to comment before promulgation of a fmal agency role.
Specifically, the APA leqUires that a nJlemaking notice include, among other things, "either
the terms or substance of the proposed role or a description of the subjects and issues
involved. "142 Further, after the required rolemaking notice has been provided, the agency
"sba11 give interested persons an opportunity to participate in the role making through
submission of written data, views, or arguments It and ..after consideration of the relevant
matter presented, the agency shall inCOlpOrate in the roles adopted a concise general
statement of their basis and purpose. "143 The Commission generally has not afforded

139 See Joint Parties Coll1lDellts at 24-25.

1«1 Southwesrern Trans. No. 2646, Sllpra.

141 5 U.S.C. § 55l et $eq.

I~ 5 U.S.C. § 553(b).

Ie 5 U.S.C. § 5S3(c).
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confidential treatment to material submitted in rolemakings, although on rare occasions
protective agreements have been used in the context of mlemakings. l44

44. Material submitted in mlemakings will continue to be routinely available for
public inspection because, as the commeuters who addressed mlemakings acknowledge,
mlemaJdngs have a broad impact on the public, and wide public participation, with a full
opportuDity to comment, is contemplated by the APA. 145 An agency's decision to withhold
information in the context of a rolemaking can have a significant impact on whether
commenters have bad meaningful notice and opportunity to comment on the bases of an
agency's decision. One pw:pose of the requirement tbat agencies disclose the documents it
deems relevant to a pl'(V'H.Cting, tbelef'ore, is to ensure that inteMsted parties have a full
opportunity to participate in the proewvIing by providing a different perspective on materials
that may be relied upon by the agency.l46 A party filing comments in a mlemaking
proce"A"Aing who thinks it has infmmation that will sipificantly affect the decision on a
proposed role is free to submit it, of course. Nevertheless, other interested parties may not
be deprived of the opportunity to challenge it. 147

45. To the extent that submissions made in rulemakings involve sensitive
commercial information, one option is to utilize protective orders, as has been our policy in
other procedural settings. Protective orders generally are not practical solutions in
mlemaJdngs, however, because rulemakings frequently involve numerous parties. Use of

I~ See Lsrler from1~ Television to Roy Stewan, MM Docket 94-123 ( Mar. 28, 1995) (in the
review of prime time access nales, examination but not copying of data based on Arbitron reports and
NABIBCFM financial reports allowed).

145 See MCI Comments at 9-10, 12; Joint Parties Comments at 15-16; accord, AT&T Reply Comments at
8.

146 See Abbott Laboratories v. Young, 691 F. Supp. 462, 467 (D.D.C. 1988) (disclosure to ensure
interested parties have meaningful opportunity to participate in nalemalcing), remonded on other grounds, 920
F.2d 984 (D.C. Cir. 1990), em. denied, S02 U.S. 819 (1991); see also, e.,g., Hawaii II, 10 FCC Red at 2884;
Ponland CDnent Ass'n v. RucIrelshaus, 486 F.2d 375,394-95 (D.C. Cir. 1973) (parties not informed of the
buis of EPA standards where unavailable at time of publication of notice), em. denied, 417 U.S. 921 (1976).
Cf. GCI Comments at 6-7 (information should be available for comment so agency will not act on untested
information).

147 See Westinghouse Electric Corp. v. United SImes Nuclt!4r Regulatory Comm 'n, 555 F.2d 82, 95 (D.C.
Cir. 1977) (submitter of coofideatial information in a nalemaking cunot submit such materials "under
conclitions which will in effect deprive other interested parties of the opportunity to challenge it before the
agency or upon judicial review," ciliIIg Schrit!ber. 381 U.S. at 289-94).
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protective orders could also inhibit full public participation in proceedings that are of broad
public interest. Nonetheless, a blanket refusal to apply protective orders in the context of
mlemakings, or refusal to consider information accompanied by a request for confidentiality,
could ultimately result in the Commission not having access to information that is highly
relevant to our ultimate decisionS. I41 AccordiDgly, althoulh we expect to act favorably upon
them only in extremely me instances, we will consider requests for confident:ial treatment
that propose to limit the availability of confident:ial information in rulemaking proceedings to
those who have executed a protective order.149 Parties seekinl confidential treatment should
request the Commission to return the materials without considering them, pursuant to Section
0.459(e) of our roles, if the request for confidentiality is denied, as we expect it would be in
most cases. We note, however, that the Commission cannot return infonnation if a FOIA
request has been filed. 150

46. Parties should also consider the option of presenting infonnation in a manner
that reduces or eliminates its commercial sensitivity, since, if such options are available, or if
public disclosure of the information does not present a serious potential for competitive
harm, we would not be inclined to authorize protective orders.

4. ReaQllts for Sgecial Belief and Waivers

47. Parties affected by our roles have the right to seek special relief from the
application of them. Sometimes they base their request for relief upon or othelWise put into
issue information that is confidential. This may include financial infonnation explaining cash
flow, profitability, banlauptey, corporate or partnership stIUeture, or engineering
standards. lSI Thus, we sought comment on whether, and under what circumstances, it is
appropriate to protect from public disclosure information fIled in such proceedings.

14 See Joint Parties Comments at 16.

loW See MCI Comments at 12.

1.10 See Southwurern, 12 FCC Red at 7774.

151 See 47 C.F.R. § 76.7(a) (cable petitious for special relief).
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48. The comments reveal no need to modify our existing conflClentiality roles for
use in Commission proceedings dealing with requests for relief or special waivers. is:: Thus,
we will continue to consider requests for confidentiality on a case-by-ease basis. Where
appropriate, we may make information available only subject to a protective order.

49. Section 208 of the Communications Act permits any party to bring before the
Commission a complaint against a· common carrier for acts or omissions in violation of either
the Act or a Commission IU1e or order. 153 Our IU1es, in tum, establish both informal and
formal procedures for handling such complaints. 154 Confidentiality issues frequently arise in
formal complaint proceedings, especially in connection with discovery. Parties often use
protective agreements to ensure the confidentiality of materials exchanged, and our fonnal
complaint regulations include limitations on the manner in which an opposing party may use,
duplicate, and dissemiDate proprietary materials obtained through discovery. 155

50. Although the materials that a party obtains through discovery are not routinely
filed with the Commission, parties may be directed to submit particular documents that the
staff determines to be decisionally significant. In addition, parties may describe or include
excerpts of materials that are subject to protective agreements in briefs or other pleadings
filed in formal co;mplaint cases. Thus, the Commission must sometimes resolve disputes in
which significant portions of a lengthy and complicated record are subject to a protective
agreement and a Iequest for conf1dential treatment under Section 0.459. Consequently, we
asked commenters to consider the most effective means of balancing our sometimes
conflicting obligations to ensure protection of proprietary business data, to prevent undue

1~2 Only the Joint Parties commented on this issue. euentially stating that the Commission should conaider
requests for confidential treatment of information in these proceedinss on a cue-by-case basis. Joint Parties
Comments at 16-17.

U3 47 U.S.C. § 208.

154 47 C.F.R. § 1.711. An informal complaint may be lodpd simply by forwarding to the CoIJ'IDiteicm a
brief letter explaiDing the dispute betweea a compJliDmt ad the carrier. 47 C.F.R.. II 1.716-1.718. FOI'IDaI
complaints. however. are iDteDcled to provide an alternative to litigation in fecieral district court ad are subject
to various substantive and procedUl'll requirements. 47 C.F.R. It 1.720-1.736.

ISS See 47 C.F.R.. I 1.731; CCB Complaint Rules. 8 FCC Red at 2622.
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delay in resolving formal complaints t and to produce decisions that adequately explain, by
reference to a specific record t the basis for our disposition of a COmplaint. 1S6

51. The parties generally suggested little change to our current treatment of
confidential information submitted to the Commission during formal complaints t 157 and we
agree that our current procedures are generally workable. We note, however, that the MPO
adopted herein may be used by the·parties to formal complaints and may be imposed by the
Commission where parties cannot resolve discovery disputes between themselves. SBC's
sugestion that we eliminate discovery in formal complaint proceedingsUI is beyond the
scope of this proceeding. We address below the issue of whether portions of orders
conceming confidential information should be issued under seal. 1'9

6. Audits

52. The Commission bas a statutory right of access to all accounts, records and
memoranda, including all documents, papers, and correspondence kept or required to be kept
by common ca.rriers. l60 Often times, the detailed financial and commercial infonnation
inspected during an audit is commercially sensitive in nature. Indeed, Section 220(t) of the
Communications Act161 expressly prohibits the release of information gathered during an
audit absent direction by the Commission or a court.

53. The Commission bas publicly released aggregate data from audit reports only
where (i) the summary nature of the data therein is not likely to cause the submitter
substantial competitive injury; (il) the release of the summary data and infonnation is not
likely to impair our ability to obtain infonnation in future audits; and (iii) overriding public

U6 Notice, 11 FCC Red at 12431.

IS? Su Joint Parties Comments at 17-18; MCI Comments at 12-13; AT&T Reply Comments at 9.

158 SBC Comments at 14. SBC's position was opposed by MCI in its Reply Comments at 5, and AT&T,
in its Reply Comments at 8-9.

U9 S«" 63-65, infra.

lfO 47 U.S.C. § 22O(c).

161 47 U.S.C. § 22O(f).
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intaest concems favor release of the report. l62 We sought comment on whether we should
coatiDue to follow this policy, and identification of the circumstances under which we should
reJase audit information pursuant to a proteetive order. 163

54. The Commission bas a lonptandiDg policy of treating information obtained
from carriers during audits as confidential. Nothing in the Notice was meant to suggest, as
some commenters feared, any cbaDges in our policy in the teprd.l64 Carriers have a
legitimate interest in protecting confidential information, and we agree that disclosure could
resuh in competitive injury to those who provide such information to the Commission. This
policy is also designed to enhance the efficiency and integrity of our audit process by
eacouaging carriers to comply in good faith with Commission requests for information. 165

Moreover, tbe Commission considers the audit reports to be internal agency documents that,
consistent with FOIA Exemption 5,166 generally should not be disclosed to the extent they
present staff fiDdings and recommendatiODS to assist the Commission in pre-decisional
deJiberations. Since we are able to make a finding dIat audit materials received from carriers
ae-:aJly fall within FOIA Bxemption 4, and as an indication of the importaDce we place on
upholding the confidentiality of these materials, we will amend Section 0.457 of our roles to
indicate that information submitted in connection with audits, investigations and examination
of records will not routinely be made available for public inspection. 167 In the context of a
FOIA request, the Commission would still need to make a particularized detennination that
the infonnation is exempt from disclosure.

55. As previously discussed, we have only rarely depaned from the general policy
of withholding audit information from public disclosure. Parties should note, however, that

162 See, e.g., &ll Telephone Operaling Companit!s, FCC 94-418 (released Oct. 17, 1995). See also, e.g.,
Bell Communications Research, Inc, 7 FCC Red 891. 892 (1992); BellSouth Corp., 8 FCC Red at 8130.

163 Notice, 11 FCC Red at 12432-33.

1~ See SBC Comments at 11-12; Joint Parties Comments at 19-20.

16S See, e.g., J. David StOMr, S FCC Red 6458, 6459 (1990) (Ston~); Manila H. PlIm, S FCC Red
5742,5743 (1990); Scott J. RIJIfmy, 5 FCC Red 4138,4138 (1990); Westem Union Telegraph Co., 2 FCC Red
at 4486.

II' S U.S.C. § 552(b)(5).

167 See SBC CollllDll'Dts at 12 (Commiaion should stale specifically that audits are not routinely available);
Joint Parties' CommeIlts at 18-20 (recommeuding codification of policy).
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as in the past, we may publicly disclose audit information in rare cases where the underlying
concerns that normally lead us to withhold audit information from public disclosure are
diminished by the minimal risk posed by the release of aggregate data or, where the data is
otherwise not highly commercially sensitive and disclosure is justified by significant public
interest factors. l61 Contrary to SBC's suggestion,l69 we do not believe that carriers need be
given an opportunity to object to the proposed disclosure of audit data in aggregate fonn,
where the data does not reveal the confidences of any individual company.

56. The Joint Parties express concern about the indication in footnote 109 of the
Notice that the Bunsus and Offices have the authority to disclose audit records where the
information is requiled to be disclosed under the provision of the FOIA. I70 The Joint Parties
su.gest that audit information is confidential under the impairment prong of the National
.bra test and thus is DOt required to be disclosed under the provisions of the FOIA. 171

While this may generally be true, the Commission's concerns about "impainnent" of its
ability to obtain relevant information in audits may be reduced depending upon the
circumstances, including the nature of the audit and the relative sensitivity of the audit
data. 172 Thus, it is possible that circumstances could arise in which the Commission, in the
context of a FOIA matter, might determine that disclosure of audit data is required. We also
note that the Commission bas previously delegated authority to the Common Camer Bureau
to (1) approve the release to state public utility commissions of information that the Bureau
may obtain during the course of audit activities and that falls within the common interest and
jurisdiction of the Commission and the states, and (2) act on requests for audit information
that are filed pursuant to the FOIA, including the authority to furnish copies of documents

IIlB See MCI Comme:nts at 13

.69 See SBC Comme:nts at 12.

110 Joint Parties Commeat. at 21. See also GTE Reply CollllDellts at ii (staff ClDDot release audit
information under delegated authority).

171 Id.

172 See Bell~ ReMJarch, Inc.• 7 FCC Red at 892; National Exchange C4rriers' Ass'n,lnc.,
5 FCC Red 7184. 718S &. n.1S (1990); Stoner. S FCC Reel at 6459.

34



Federal CommuDications Commission
FCC 98-184

and other recoIds. 173 We continue to believe this delegation is fully consistent with section
220(f) of the Communications Act. 114

7. Sunm and Stgdjes

57. The Commission has authority to conduct studies and surveys needed to fulfill
its regulatory functions. 175 Because these surveys and studies sometimes entail the
submission of competitively seositive information, we sought comment on how to protect
their confidentiality. 176 We beUeve the best way to do so is to allow survey and study
respondents to request confidential treatment pursuant to Section 0.459 to the extent they can
show by a preponderance of the evidence a case for non-disclosure consistent with the
FOIA. I77 Assessments of the con.fidentiality of this infonnation will be made on a case-by
case basis, as the nature of the information obtained in surveys and studies vary greatly.
Moreover, contrary to GTE's suggestion,l71 this information is not always voluntarily
submitted. Ultimately, there is a need to assess whether these submission contain materials
that would be customarily disclosed or are competitively sensitive to detennine if they are as
a matter of law entitled to Exemption 4 treatment. Therefore, we will not adopt, as the Joint
Parties request, a general role that surveys and study replies are entitled to confidential
treatment. 179

8. 0tIw rmm4ipa

58. While we have discussed in some detail how confidential infonnation will be
treated in seven specific types of proceedings, we expect that the principles set forth in this

113 A1MndInmt ofParts 0,1, and 64 of the Commission's Rules. 5 FCC Red 4601. 4603 n.5 (1990); see
also AnImdmmt ofPan 0 of the Commission's Rules. 57 RR 2d 1648, 1650 (1985).

174 See id.

175 See, e.g., 47 U.S.C. §§ S43(k) (requiring survey of prices between competitive and noncompetitive
cable television systems) and 403 (seaen.l authority to inquire into matters under the Communications Act).

176 Notice, 11 FCC Red at 12433.

117 See 47 C.F.R. § O.4S9(d).

178 See Joint Parties Comments at 23-24.

179 See id.
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Report and Order will also apply in other types of proceedings not specifically discussed
above. Thus, for example, in revising our fmeign carrier entry roles pursuant to the WTO
Basic Agreement, the Commission concluded that United States international carriers
classified as domiDant due to a foreign affiliation could seek confidential treatment of some
quarterly reports Iega1'ding provisioning and maintenance and circuit statuS. 11O We would
expect to use the model protective order or a modified version thereof to protect confidential
information if a sufficient case were made for confidential treatment of such reports. We
also would expect to use the standatd protective Older where contributors to universal service
support mechanisms justify non-disclosure of company-specific data punuant to section
54.711(b) of the rulesl'l as wen as in prnceectings under section 271 of the Communications
Act reprdiDg Bell Operating Company entry into interLATA services. We expect that the
off-site inspection procodures described above may prove useful in certain merger
proceedings involving voluminous materials that are subject to claims of confidentiality. 112

D. Seqe of MatKiall Not RoutiDeJyAvaillbie for hbUc Insgection

1. CattaJ'ies of -tnls that are DOt routinely available for J)Ublic
ipprtitn

59. As previously noted, Section 0.457(d) of our roles contains a list of categories
of material that are not routinely available for public inspection, and therefore, do not require
a request for confidential treatment under Section 0.459 in order to be withheld. Thus, we
sought comment regarding whether the current list of materials that are not routinely
available for public inspection is appropriate. 113

60. We believe that TH&F's suggestionl14 that Section 0.457(d) be replaced with
provisions that automatically accord confidential treatment to any non-public infonnation that
can offer a competitor an advantage over the submitting party is overly broad. As a practical

110 RIdes and Policies on Foreign Panicipation in the U.S. Telecorrurumieations Market, 12 FCC Red
23891,24017-20 (1997).

III 47 C.F.R. § S4.71l(b).

182 See Section m.B., Sl!Pra.

183 Notice, 11 FCC Red at 12433-34.

114 See 1H&F Comments at 3; see also Aitken Comments at 2-3 (suggesting that customer lists and billing
records should automatically be deemed privileged).
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matter, even if such a standard could be deemed to satisfy the requirements of FOlA
BxaJaption 4, considerable UDCe11ainty would e]\ist concerning which particular documents
mipt fall within this general category. Absent an individDalizec1 request for confidentiality
(which our 1UJes already provide for), submitters, therefore, could not be certain that the
Commission would afford particular documents confideDtial treatment. We also reject the
Joint Parties' suggestion that we codify the Critical Mass standard and categorically include
"information provided voluntarily to the Commission subject to a certification by the
provider that such information is not customarily disclosed. "11.5 Since judicial standards on
the issue of "voluntary" submission are higbly fact-specific and condnue to evolve, we
believe it is better to look at such requests on a case-by-ease basis under our current roles.
Nevertheless, we do not agree that we should reject all proposals classifying specific
eateJories of information as CODfidential, as one com.meDter sugested.l" It is certainly
possible to identify categories of information that are likely to fall within FOIA Exemption 4,
aDd our mles currently do so. Identifying such categories reduces administrative burdens on
submitters and the Commission.

61. We conclude that certain programming contracts fall squarely within
Exemption 4. As noted by HBO and NCTA, the Commission bas consistently recognized
that disclosure of programming contracts between multichannel video program distributors
and programmers can result in substantial competitive harm to the information provider and
has afforded confidential treatment to such contracts in a variety of contexts. 187 We believe
that protecting such confidential information is compatible with the public interest, and the
requirements of FOlA Exemption 4. Therefore, we amend Section 0.457 of our roles to
state that programming contracts between programmers and multichannel video programming
distributors will not be routiDely available for public inspection. We note, however, that,
consistent with our current roles, such contracts may be made available subject to the MPO
in situations where they are relevant to the dispute at hand, e.g., program access complaints.

lIS Joint Parties Comm.entB at 24.

116 ~e Gel Reply Comments at 3.

187 See Implement4lion of~aion 302 of the Telecommunications Aa of1996: Open Video Systems, 11
FCC Red 18223, 18293 n.131 (1996) (rejeetina upmeDts that OVS operators should comply with the same
disclosure requiremea.ts as common carriers); National Rural Tekphone Coopmmve On R«putSt for J"'fMaion
ofRecords, 5 FCC Red S02, S03 (1990); Utter from Meredith J. Jones to Wesley R. Hippler and Ptllll Glist,
10 FCC Red 9433,9434 (1995) (declininl to Idopt a bllDket exemption for proJlUlllDin. contrlcts without
notice and comment); Develop1M1Jt of Col'llp«ilion and DWer.siIy in Video Programming Distribution and
Qmiage, 8 FCC Red 3359, 3391 n.l03 and 3419 (1993); see also HBO Reply Comments at 4-6; NCTA
Comments at 5.
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62. The Joint Parties urge expanding the list of information not routinely available
for public disclosure to iDclude "[i)nformation submitted in connection with audits,
investigations and examination of records...111 We adcIressed the recommendation in the
previous discussion on audit material, where we expended the list of information not
routinely available for public inspection to include that type of data.119

2. Use of eonN-di.l iDfarpetign in derWons.

63. The submission of confidential materials to the Commission can pose problems
in the drafting of agency decisions. Materials submitted under claims of confidentiality may
form the basis for an agency decision, and, hence, may have precedential value. Therefore,
one important factor in deciding whether parts of an order should be sealed is whether the
non-public sections have significant precedeDtial importance. In any event, such information
would not be disclosed without first permitting the requesting party to seek Commission
review and or a judicial stay pursuant to Section O.459(g) of our roles.

64. In most instances, we expect it will be possible to write an order without
publicly revealing the confidential information. In some instances, this may involve stating a
conclusion that does not reveal confidential information, backed up by a citation to
confidential information in the reconl that generally will have been available to parties
signing a protective order. In other instances, orders may refer to industry-wide data tbat is
aggregated in a manner that does not reveal confidential information. Some commenters
suggest that submitters should be notified and given the opportunity to object, even when the
data is aggregated, prior to the release of the data. 19O As discussed above,191 we disagree.
Aggregation of data ensures that confidential materials ate released in a fonn that removes
confidentiality issues. Similarly, releasing an order that cites to but does not reveal
confidential information remedies confidentiality concerns. We therefore decline to adopt the
commenters' suggestion as a matter of routine policy.

I. Joint Parties CommeDts at 24.

119 Sa' 54, supra.

Ito Joint Parties Commeats at 27; CBT Comments at 9-10. But sa MCI Reply Comments at 10 (decisions
and information upon which they rely must be made public).

191 See Section C.6., supra.
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65. In SBC Communications, the court suggested that an order relying on
confidential materials might be rekmed all or in part under seal. l92 We have only rarely
eoppd in this practice,l93 and are not aware of its widespread use by other administrative
apacies, although we note that the courts do utilize this approach. We consider this option
to be a last resort when refenmce to confideDtial materials is necessary to support our
decisiOns. In such cases, we note, the sealed decision and the confidential part of the record
can be transmitted to the court under seal if judicial review is sought.

E. CIarifIcatiotJs to Qpmmigion Rules

66. Deferral of mMp on confidmtjaJitt .-s. In the Notice, we sought
comment on codifying the existing Commission practice of sometimes deferring action on
requests for confidentiality if no request for inspection bas been made. l94 Many of the
coDUJlODters support amCllding the Commission's mles to defer mling on a request for
confidentiality until a request for inspection has been made. l95 Codification of the deferral
paetice will have the salutary effect of conserving administrative resources. As AT&T
notes, this process is more efficient because in many instances, no one will ask for disclosure
of the information for which confidential treatment bas been requested. l96 1bis practice does
not, as m&F suggests, impose any hardships on the submitting party who, TB&tF asserts,
needs to know if its submission will be treated confidentially.197 As long as the request for
confidential treatment remains pending before the Commission, the infonnation will be
treated confidentially.

67. We will amend section 0.459 to indicate that, based on considerations of
administrative efficiencies, mlings on requests for confidentiality may in some instances be
deferred until a request for inspection has been made. In other instances, including, for

192 SBC CommuniCQlions, Inc. v. FCC, 56 F.3d 1484, 1492 (D.C. Cir. 1995).

193 See In the AppliCQlions ofNYNEX Corp., Transferor, and &11 Atlantic Corp., Transferee, 12 FCC Red
19985, 20000, App. E (1997).

194 Notice, 11 FCC Red at 12435.

195 See Joint Parties Comments at 11-13, 25; Sprint Comments at 4; CBT Reply Comments at 7; CBT
Comments at 7; GTE Comments at 8; AT&T Reply Comments at 10; and Kay Reply Comments at 4.

196 See AT&T Reply Comments at 10.

197 See 1H&F Comments at 5.
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example, where the information is gathered specifically so that it may be pUblished in
Commission reports, rolings on requests for coDfidentiality would likely be made even in the
absence of requests for inspection. Consistent with the sugestion of the Joint Parties and
CBT,I91 we will provide in our roles that the submitter will be notified of a request for
inspection. At the time a request for inspection is made, the submitter may supplement its
request for confidentiality, or revise it.

F. Other Issues

68. Cbanline the title of Section 0.457(4) and deWine the introductory paramph.
The Commission also PJOPosed to amend the title of Section 0.457(4) of its roles to describe
better the Section's contents as follows: "Certain trade secrets and commercial or financial
infmmation obtained from any person and privileged or confidential-categories of materials
not routinely available for public inspection. "199 GTE sugests leaving out the word
"certain," as it may lead to confusion.200 We will adopt this proposal along with GTE's
sugested amendment. We will also delete as unnecessary the introductory paragraph of
section 0.457(4), which is derived from the June 1967 Attorney Genetal's Memorandum on
the Public Infonnation Section of the Administrative Procedure Act, and does not necessarily
reflect the current state of the law concerning Exemption 4.

69. Mpjn, "Rogyircd" ¥S. "VQIUDtIO''' Some parties seek clarification of the
Critical Mass required/VOluntary distinction101 as applied to our confidentiality roles. For
example, the Joint Parties seek modification of Section 0.459(e) to state that infonnation is
"required" if provided in response to a direct Commission order, a subpoena, or other legal
procesS.202 GCI more broadly suggests that all information submitted in response to any
Commission request for information should be considered "required."203 As a more general
matter, we decline to make these clarifications, prefening that the distinction between
"required" and "voluntary" for Exemption 4 purposes be examined on a case-by-case basis,

198 See Joint Parties Comments at 27; CBT Comments at 8.

199 Notice, 11 FCC Red at 12435-36.

210 See GTE Comments at 8.

201 See' 4, supra.

:m Joint Parties Comments at 24.

203 GCI Comments at 8-11.
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in light of the evolving case law. As discussed above, the provision in section 0.459(e) of
the roles governing the return of materials tbat are submitted voluntarily was adopted prior to
Critical Mtw. For pwposes of this 1Ule, our use of the term "voluntary" was not intended to
be co-extensive with the lep1 distiDctions articulated in the Critical Mass decision. We shall
also modify section 0.459(e) to clarify tbat, if the information is subject to a request for
inspection, it will not be Ietumed.204

70. The Joint Parties also suggest that Commission should routinely withhold
..[i]nformation provided voluntarily to the Commission subject to a certification by the
provider that such information is not customarily disclosed."205 As we discussed above,
wilen requesting that infonnalion be afforded confidential treatment, a submitter will be
required to indicate whether information provided is customarily disclosed to the public and
the extent of any prior disclosure. We will assess this submission in making OUf

CODfidentiality detetmiDation.

71. 9Jmmt'lnV to commmt. We agree with CBT that if the information belongs
to thiId parties, they should be afforded the opportunity to participate in the Commission
pl'()C«!ding resolving the confidentiality issue.2Ol5 Section 0.459 will be amended accordingly.

72. Clarification of review procedures. While Kay, Lurya, and Aitken seek
modification of the procedures for review of confidentiality rolings,2(f1 we fmd no need to do
so, as these matters are already addressed by the Commission's current roles.208 Specifically
Section 0.459(g) provides that, if a request for confidentiality is denied, the requester may,
within five working days, fde an application for review by the Commission. If the
application for review is denied, the requesting party will be afforded 5 working days in
which to seek a judicial stay of the roling.209 In such circumstances, the material is not

204 See Southwestern, 12 FCC Red at 7774.

2>S Joint Parties Comments at 24.

216 CBT Commeats at 8 D.7.

'1111 See Kay Comments at 4-5; AitkeD Collllllellts at 3-4; Lorya Collllllellts at 2.

2lII 47 C.F.R. O.4S9(a).

- [d.
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m1eased until the court denies a stay request.210 Similar provisions govern situations in
which the records are the subject of a FOIA request.2l1 We believe that these procedures
provide parties with sufficient oppoItUDity to obtain timely and independent review of Bureau
and Commission decisions denying confidentiality.

73. Deletion of obsolete references and renumberin& of mles. We will take this
opportunity to update section O.457(d)(1) of our Rules. 212 Under Section O.457(d)(1)(i),
financial reports rUed under former section 1.611 are not routinely made available for public
inspection. Section 1.611 of our Rules was deleted when we eliminated the regular filing of
financial reports by broadcast stations.213 We also no longer require radio or television
networlts to file financial reports.214 However, these reports are permanent records and
therefore still exist.215 We will therefore amend Section O.457(d)(l)(i) to indicate that
financial reports subm.itted pursuant to former Section 1.611 remain not routinely available
for public inspection. The parenthetical to Section O.457(d)(1)(i) states tbat "fees paid on
consummation of the assignment or transfer of a broadcast station licenses, pursuant to §
1.1111 of this chapter, are computed from infonnation contained in financial reports
submitted pursuant to § 1.611. Information and COlTespondence concerning such
computations are not routinely available for public inspection." Fees for the assignment or

210 Cf. 47 C.F.R. § 0.461(h)(4) ("If a motion for stay is Dot made ... the record will be produced for
iDlpection ft

). It follows that if a motion for stay is made and denied, the record wiU be produced for inspection.
In this regard, we have clarified our nl1es accordingly.

211 47 C.F.R. §§ 0.461(i)(4) and 0.4610).

212 47 C.F.R. § 0.457(d)(l).

213 The financial reporting requirement was transferred from Section 1.611 to Section 73.3611 in In 1M
Maller ofRadio and Television B1'OGdcasting, 72 F.C.C.2d 534 (1979), App. A. 1 63. After Section 73.3611
was eliminated in Radio Broadcast ServiCfi, .A1MItdmml ofForm 324, Annual Financial Report ofBroadcast
SuItions, 51 RR 2D 135 (1982), Section 1.611 was deleted from our rules. Oversight of!tJIdio and Television
Broadcast Rules, 50 FED. REG. 13972, 13973 (1985).

214 [d.

215 The Commission's record reteDtion scbeclule, NCI-173-79-3, Item 86 (Sept. 21, 1981), provides that
Annual Financial Reports of Networks and Uceasees of Broadcast Stations are transferred to the Federal
Records Center when they are three years old, are offered to the National Archives when they are 30 years old,
and should Dot be destroyed.
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traBSfer of broadcast stations are now set by statute as reflected in Section 1.1104 of our
roles.216 Therefore, we will eliminate the parenthetical portion of Section 0.457(d)(l).

74. Section O.457(d)(I)(iii) of our roles provides that "Schedules 2, 3, and 4 of
financial reports submitted for cable television systems pursuant to § 76.403 of this chapter"
are not routiDely available for public inspection. Section 76.403 was deleted in 1983 and
cable television financial reports were eliminated at that time.217 While the Commission
indicated that reports previously filed under Section 76.403 would continue to be afforded
confidentiality under Section O.457(d),211 these reports bave been destroyed pursuant to our
recmds retention scheduleS.219 In addition, Section O.457(d)(I)(iv) of our roles indicate that
the "annual fee computation forms submitted for cable television systems pursuant to §
76.406 of this chapter" are not routinely available for public inspection. These forms are no
longer used. Section 76.406 was deleted from our roles in 1982.220 Under our record
retention schedules J any such forms previously filed should bave been long since been
destroyed.221 We will therefore eliminate Sections O.467(d)(1)(iii) and O.467(d)(l)(iv) from
our roles as unnecessary. If the reports bave inadvertently not been destroyed, however, we
intent that they remain not routinely available.

75. Section O.457(d)(2) lists various materials submitted confidentially to the
Commission prior to March 25, 1974. We will renumber this subsection as part of Section
O.457(d)(1). We. will also renumber current Section O.457(d)(2)(i) as a new Section
O.457(d)(2).

216 47 U.S.C. § 158(g); 47 C.F.R. § 1.1104.

217 Cable 1VFiMncitJl Repon, S4 RR 2d 799, 803 (1983).

218 ld. at 800 n.l.

219 The Commission's record reteDtion schedule, NC-173-75-1, Items 21, 22, md 23 (July 28, 1975),
indicates that cable systems annual reports are transferred to the Federal Records Center after three years and
destroyed ten years later. If the reports have inadvertently not been destroyed, they remain not routinely
available.

231 Cable Television Service; AmendmenJ of the Commission's RWes Concerning the Complllation ofthe
Cable Tdevision Annual Fee RequiTt:ment, ofa Specific Section and Cable Television System Repons
Requirement ofa Specific Section, 47 FED. REG. 8783 (1982).

221 See NC-173-7S-1, Items 21, 22, and 23 (July 28, 1975) (cable systems annual reports are tranlferred
to the Federal Records Center after three years md destroyed ten years later).
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IV. FINAL REGULATORY FLEXlBD...ITY ACT CERTIFICATION

76. Our Notice incorporated an initial regulatory flexibility analysis of the
proposed roles. No comments were received. Section 604 of the Regulatory Flexibility Act,
as amended,222 requires a final tegulatory flexibility analysis in a notice and comment
ndemaking pJ:OC¥eding unless we certify that "the role will not, if promulgated, have a
significant economic impact on a sigDificant number of small entities."223 The role
modifications adopted herein largely codify the Commission's existing practices regarding
confidential infonnation, and therefore will not have a substantial economic effect on small
entities. We therefore certify, pursuant to Section 605(b) of the Regulatory Flexibility Act,
that the mles wID not bave a significant economic impact on a substantial number of small
entities. The Office of Public Affairs, Reference Operations Division, sball send a copy of
this Report and Order, including this certification and statement, to the Chief Counsel for
Advocacy of the Small Business Administration.224 A copy of this certification will also be
published in the Federal Register notice.

v. PAPERWORK REDUCTION ACT

77. This Report and Order contains new and modified infonnation collections. As
part of the Commission's continuing effort to reduce paperwork burdens, we invite the
general public and the Office of Management and Budget (OMB) to comment on the
information collections contained in this Order, as requiIed by the Paperwork Reduction Act
of 1995., Pub. L. No. 104-13. Public and agency comments are due 60 days from date of
publication of this Order in the Federal Register. Comments may address the following: (a)
whether the proposed collection of information is necessary for the proper perfonnance of
the functions of the Commission, including whether the infonnation shall have practical
utility; (b) the accuracy of the Commission's burden estimates; (c) ways to enhance the
quality, utility, and clarity of the information collected; and (d) ways to minimize the burden
of the collection of infonnation on the respondents, including the use of automated collection
techniques or other fonns of information technology. Written comments on the proposed
and/or modified infonnation collections must be submitted on or before 60 days after date of
publication in the Federal Register. In addition to filing comments with the Secretary, a
copy of any comments on the information collections contained herein should be submitted to

m 5 U.S.C. § 604.

223 5 U.S.C. § 6OS(b).

2'lA S« 5 U.S.C. § 605(b).
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Judy Boley, Federal Communications Commission, Room 234, 1919 M Street, N.W.,
Washington, DC 20554, or via the Internet to <jboley@fcc.gov >. For additional
information concerning the information collections contained in the Report and Order contact
Judy Boley at 202-418-0214.

vn. ORDERING CLAUSES

78. IT IS ORDBRBD that, punuant to Sections 4(i), 4(j), 303(r) and 403 of the
Communications Act of 1934, 47 U.S.C. §§ 154(i), 1S4(j), 303(r) and 403, tbis Report and
Order is hereby ADOPI"BD and Part 0 of the Commission's JUles ARE AMENDED as set
faith in Appendix B, effective 90 days following publication in the Federal Register and after
OMB approval, unless a notice is published in the Federal Register stating otherwise.

79. IT IS FURTHBR ORDBRBD that the Office of Public Affairs, Reference
Operations Division, shall send a copy of this Report and Order, including the Regulatory
Flexibility Act certification, to the Chief Counsel for Advocacy of the Small Business
Administration.

FBDBRAL COMMUNICATIONS COMMISSION

Clj'J<~ /~xI"ft./
Maga1ie Roman Salas
Secretary
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APPENDIX A

PARTIES FD.JNG COMMENTS AND REPLY COMMENTS

coMMENTING PARTIES:

Aitken Irvin Berlin Vrooman & Cohn, 1LP (Aitken)
CiDcinnati Bell Telephone Company (CBT)
Geaaal Communications, Inc. (GCI)
GTE Service Cmp. (GTE)
Ameriteeh, Bell Atlantic, Bell Communications Research, BellSouth, NYNEX,

Pacific Bell, Nevada Bell and US West (Joint Parties)
James A. Kay, Jr. (Kay)
Law Offices of Alan M. Lurya (Lurya)
MCI TelecommUDications Corporation (MCI)
National Cable Television Association, Inc. (NCTA)
SBC Communications, Inc. (SBC)
Sprint Corporation (Sprint)
Thompson Hine & Flory, P.L.L. (TH&F)
Time Warner Communications Holdings, Inc. (Time Warner)

REPLY COMMENTS:

Aitken Irvin Berlin Vrooman & Cohn, 1LP (Aitken)
Association for Local Telecommunications Services (ALTS)
AT&T Corporation (AT&T)
Cincinnati Bell Telephone Company (CBT)
Oeneral Communications, Inc. (GCI)
GTE Service Corp. (GTE)
Home Box Office, Inc. (HBO)
Ameritech, Bell Atlantic, Bell Communications Research, BellSouth, NYNEX,

Pacific Bell, Nevada Bell and US West (Joint Parties)
James A. Kay, Jr. (Kay)
MCI Telecommunications Corporation (MCI)
SBC Communications, Inc. (SBC)
lime Warner Communications Holdings, Inc. (Time Warner)
Thompson Hine & Flory, P.L.L. (TH&F)
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APPENDIXB

RULES

(MdENDED LANGUAGE HIGHLIGHTED)

Part 0 of Title 47 of the Code of Federal Regulations is amended as follows:

Part 0 - COMMISSION ORGANIZATION

1. The authority citation for Part 0 continues to read as follows:

AUTHORITY: Sec. 5, 48 Stat. 1068, as amended; 47 U.S.C. 155, 225, unless otherwise
noted.

2. Section 0.457 is amended by cbaDging the title for subsection (d), by deleting the
introductory paragraph of subsection (d) and subsections (d)(l)(iii) and (d)(l)(iv), by
amending the text of subsection (d)(l)(i), by adding new subsections (d)(l)(iii) and (d)(l)(iv),
by renumbering Section 0.457(d)(2) as subsection 0.457(d)(1)(v), and by renumbering
Section 0.457(d)(2)(i) as Section 0.457(d)(2) so that subsection (d) reads as follows:

§ 0.457 Records not routinely available for public inspection.

* * * * *

(d) Tratls secrets tIIUl cormam:itzl or jiJumcilll information obtllinedfrom any
person and pJ'ivik,e4 orco~ - CIIlegories of lIUJtnials not routinely aWlilDble for
public inspection, 5 U.S.C. 552(b)(4) and 18 U.S.C. 1905.

(1) The materials listed in this subparagraph have been accepted, or are being
accepted, by the Commission on a confidential basis pursuant to 5 U.S,C. 552(b)(4). To the
extent indicated in each case, the materials are not routinely available for public inspection.
If the protection afforded is sufficient, it is unnecessary for persons submitting such materials
to submit therewith a request for non-disclosure pursuant to s 0.459. A persuasive showing
as to the reasons for inspection will be required in requests for inspection of such materials
submitted under § 0.461',

(i) Financial reports submitted by lic:eDsees of broadcast stations punuant to
former § 1.611 or by radio or television networks are not routinely available for iDspectioD.
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(ii) Applications for equipment authorizations (type acceptance, type approval,
certification, or advance approval of subscription television systems), and materials relating
to such applications, are not routinely available for public inspection prior to the effective
date of the authorization. The effective date of the authorization will, upon request, be
defemd to a date no earlier tban that specified by the applicant. Following the effective date
of the authorization, the application and related materials (including technical specifications
and test measurements) will be made available for inspection upon request (see § 0.460).

(iii) information submitted in coDDedion with audits, investip.tiODS and
examination of records pursuant to 47 U.S.C. § 220.

(iv) prop-ammina contracts between prop-ammers and multidwmel video
pJ"Oll'8lDlllin& distributors.

(v) Prior to July 4, 1%7, the nalesand replatioDS provided that certain
matmals submitted to the Commi'OD would not be made available for publk
u.peetion or· provided USUI'IIDCe, in varyi.q ......, that requests forno~reof
eertain materials would be honored. See, e.I., 47 em (1966 eel.) 0.417, 2.557, 5.204,
5.155, 15.70, 21.406, 80.33, 87.153, 8'.215, '1.208, '1.605 and 93.288. Materials
submitted under these provisions are not routinely available for public iDSpection. To
the extent that such materials were accepted on a confidential basis under the then
existin& rules, they are not routinely available for public iaspection. The rules cited in
this subdivision were superseded by the provisioDS of this paraaraph, effective July 4,
1%7. Equipment authorization information accepted on a c:onfidential basis between
July 4, 1967 and March 25, 1974, wiD. not be routinely available for inspection and a
persuasive showin& as to the reasons for inspection of such iDformation will be required
in requests for inspection of such materials submitted under § 0.461.

(2) Unless the materials to be submitted are listed in paralraph (d)(l) of this
section and the protection thereby afforded madequate, it is important for any person
who submits materials which he wishes withheld from pubUc inspedion under 5 U.S.C.
552(b)(4) to submit therewith a request for non-diselesure pursuant to § 0.459. If it m
shewn in the request that the materials contain trade secrets or commercial, rlllBDCial or
tnDical data which would customarily be parded from competitors, the materials wUl
DOt be made routinely available for iDspection; and a persuasive showinl as to the
reISODS for inspection will be required in requests for inspection submitted under I
0.461. In the absence of a request for DOD-disclosure, the Commission may, in the
unusual instance, determine on its own motion that the materials should not be routinely
available for pubUc inspection. Ordinarily, however, in the absence of such a request,
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materials which are submitted will be made available for inspection upon request
punuant to I 0.461, even thouab IOIDe question may be present as to whether they
CODtain trade secrets or like matter.

* * * * *

3. Section 0.459 is amended by revising paragtaphs (b), (d), and (e) to read as
follows:

§ 0.459 Requests that materials or information submitted to the Commission be
withheld from public iDspectien.

* * * * *

(b) Each such request shall contain a statement of the reasons for withholding the
materials from inspection (see § 0.457) and of the facts upon which those records are based ,
induding:

(1) ideatirlCation of the spedf'1C information for which confidential treatment
·is souaht;

(2) ideDtif"aeation of the CommiMion pmeeedina in which the information was
submitted or a description of the circumstances giving rise to the
submission;

(3) explanation of the degree to which the information is collllDel'Cial or
rmandal, or contaiDs a trade secret or is privilepd;

(4) explanation of the degree to which the information concerns a service that
is subject to competition;

(5) explanation of how clisdosure of the information could result in substantial
competitive harm;

(6) ideDtirlCation of any measures taken by the submitting party to prevent
unauthorized disclosure;

(7) ideDtification of whether the information is available to the pubtic and the
extent of any previous disdosure of the information to third parties;

49



Federal C4Jmmt1Dic:atioDS CommissioD
FCC 98-184

(8) justlflcatioD of the period duriDI whidl the submitti.a& party asserts that
material should Dot be available for public diselGsure; aDd

(9) any other iDformatlon that the party seeking confidential treatment
believes may be useful in assessing whether its request for confidentiaUty
should be poanted.

* * * * *

(d) (1) The CommissioD may deler actinc .. requests that materials or
iDfonaation submitted to the Commission be wit:bheld from public i.DspectioD untU a
request for i.Dspection has beea made pursuant to § 0.460 or § 0.461. The infOrmatioD
will be accorded coDfh8ltia1 treatment, as provided for in 10.49<1) and § 0.461, uDtn
the ec-missioD acts on the coafIdentiality request and aU subsequent appeal and stay
proceedflJlS have beea exhausted.

(2) Requests which comply with the requirements of paragraphs (a) and (b) of this
section will be acted upon by the appropriate Bureau or Office Chief, who is directed to
pant the request if it presents by a preponderance of the evidence a case for non-disclosure
consistent with the provisions of the Freedom of Information Act, 5 U.S.C. 552. If the
request is granted, the ruling will be pJaced in the public file in lieu of the materials withheld
from public inspection. A copy of the ruling sball be forwarded to the General Counsel.

* * * * *

(e) If the materials are submitted voluntarily (i.e., absent any direction by the
Commission), the person submitting them may request the Commission to return the
materials without consideration if the request for confidentiality should be denied. In that
event, the materials will ordinarily be returned (e.g., an application will be returned if it
cannot be considered on a confidential basis). Ooly in the unusual instance where the public
interest so xequires will the materials be made available for public inspection. However, DO

materials submitted with a request for confideDtiaIity wm be returned if a request for
inspection is flied under § 0.461. If submission of the materials is required by the
Commission and the request for confidentiality is denied, the materials will be made
available for public inspection.

* * *
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